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ABSTRACT 

An increasing amount of case law dealing with 
collective bargaining in education was evident in 1987. The more than 
100 cases cited indicate that educational employers and their 
unionized employees are increasingly resorting to the courts rather 
than resolving issues at the negotiation or arbitration table. 
However, there were no United States Supreme Court decisions dealing 
with collective bargaining in education this year. Across the country 
the courts applied legal principles long recognized in the field of 
labor relations. The review addresses the following issues: (1) 
constitutional issues; (2) recognition and representation; (3) rights 
and obliaations of exclusive bargaining representatives; (4) scope c" 
bargai.ning; (5) grievability and arbitrability ; (6) judicial review 
of arbitration awards and employment relations board rulings; (7) 
strikes and other job actions; and (8) other miscellaneous decisions 
arising from labor disputes. (MLF) 
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INTRODUCTION 



An increased amount of case law dea^-ng with collective bargaining 
in education was evident in 1987; this year's caseload v as the largest to 
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date. Apparently, educational employers and their unionized employees 
are increasingly resorting to the courts rather than resolving issues at the 
negotiation or arbitration table. However, there were no United States 
Supreme Court decisions dealing with collective bargainir:!g in educa- 
tion this year. Nor were there any surprises in terms of doctrinal develop- 
ment. Across the country the courts applied legal principles long recog- 
nized in the field of labor relations. 



Constitutional Issues 

In 1987 state and federal constitutional issues arose m several cases 
related to collective bargaining. A state constitutional issue was pre- 
sented in Florida when a teachers' union challenged an annual reward of 
3,000 provided under a statewide master teacher program, claiming 
that the payment abridged its collective bargaining rights guaranteed 
under the Florida Constitution. The Supreme Court of Florida held that 
the $3,000 was not a "wage" subject to bargaining and, therefore, that 
the master teacher program did not infringe upon the union's state 
constitutional collective bargaining rights.^ 

Alleging violation of both the federal and state constitutions, a 
teacher in Michigan brought an action against the school district and her 
union, claiming, in addition to state statutory violations, a denial of due 
process. Specifically, she argued that she had a constitutionally pro- 
tected right in her previously accrued seniority that could not be taken 
away, under a new collective bargaining agreement provision that only 
gave her partial seniority credit for her maternity leaves, without due 
process under the Michigan and federal Constitutions. Finding that she 
had merely a unilateral expectation, rather than a legitimate entitlement, 
that her previously accrued seniority would remain untouched by the 
new collective bargaining agreement, the court ruled that she had no 
constitutionally protected property right under the expired agreement.^ 
Key to the court's conclusion was the rule, under Michigan precedents, 
that a bargaining representative may in negotiations with the employer 
modify or abrogate seniority rights accrued by the members of the 
previous collective contracts. 

The constitutionality of agency shop fees continued, in 1987, to be a 
subject of litigation. In one case, the Second Circuit Court of Apoeals 
upheld the constitutionality of fee-collertion procedures that utiHzed 



1 United Teachers of Padev Dade County School Bd , 500 So 2d 508 (Fla 1986) 

2 Carlson V North Dearborn Heights Bd of Educ , 403 N VV 2d 598 (Mich Ct 
App. 1987) The teacher also alleged sex discrimination and breach of duty of fair 
representation, both under state statutes 
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the American Arbitration Association to arbitrate nonmember fee dis- 
putes^ finding the Connecticut Education Association in compHance 
with the guidelines set forth under the Supreme Court's 1986 decision in 
Chicago Teachers Union v. Hudson.^ 

In two other such cases, the courts decHned to decide the constitu- 
tional claims. In the first case, the federal district court refused to issue a 
preliminary injunction sought by nonunion teachers who alleged federal 
and Slate constitutional violations, including violation of their rights of 
expression and association, due process, and equal protection, regarding 
their "fair share" portion of collective bargaining costs.^ The district 
court declined to determine the constitutional issues on the grounds of 
Pullman'type abstention, because the concurrent Proceeding pending 
before the Wisconsin Employment Relations Commission would likely 
resolve the matter based on state legislation. 

In the second such case, the union successfully sued in state court to 
collect fair-share representation fees from nonunion teachers. The teach- 
ers then brought a suit in federal court challenging the constitutionality 
of the collective bargaining provision that provided for the fair-share 
fees. The federal court abstained from exercising its jurisdiction, con- 
cluding that the state court action, from which ^here already had been a 
judgment, could adequately have protected the teachers' federal consti- 
tutional rights and that the federal suit might merely have been a 
method to collaterally attack the final state court judgment.^ 



Recognition and Representation Issues 

Unit Determination 

Supervisory, Managerial, and Confidential Employees. 
Only three cases in 1987 dealt with the status of supervisory, managerial, 
or confidential employees. In a New Hampshire case, principals had 
voted to be represented by the same union as the teachers whom they 
supervised. The state supreme court held that under state statute such 
repres ntation was prohibited in light of potential conflicts of interest, 
but that the principals were free to choose any other bargaining repre- 
sentative.' Somewhat similarly, supervisors in Los Angeles sought to 
form a bargaining unit that was affiliated with the .same international 
union as was the unit for :he employees w hoin they supervised. Finding 



3 Andr'>vv's v Education Ass n of Cheshire, 6S3 F Supp 137.3 (D Conn 1987) 

4 444 US 1066 (1986) 

5 Jordiv Sauk Prairie .School Bd ,651 K Supp 1566(V\.D Wis 1987) Foranolher 
case in which a constitutional issue arose, see infra note 129 and accoinpan> inK text 

6 Oliver v Fort Wayne Educ Assn, 820 F.2d 913 (7th Cir 1987) 

7 In re Manchester Bd of School Com^n . 52.3 A 2<1 114 (\ Ii 1987) 
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that, because of their affiliation with the same international union, the 
two units would really be members of the same employee organization, 
the court ruled that the supervisors' unit was not appropriate.® 

In contrast, the third case dealt with faculty members in higher 
education. The National Labor Relations Board had certified the Ameri- 
can Association of University Professors as the bargaining representa- 
tive of the faculty at Boston University. After bargaining requests were 
rejected by the University, the Association filed unfair labor charges. 
Ruling that its "judicial hands are tied by "teshivaP the First Circuit 
Court of Appeals held that these full-time faculty members were mana- 
gerial employees. Inasmuch as the faculty members were thereby ex- 
cluded from coverage of the National Labor Relations Act, the unfair 
labor practice charges in the case were dismissed.'^ 

Other Representation and Recognition Issues. A few cases 
in 1987 dealt with assorted other representation and recognition issues. 
In a school district in Iowa, a group of nonprofessional employees 
sought to join a bargaining unit previously composed entirely of profes- 
sional employees, including teachers and counselors.^* The Supreme 
Couit of Iowa affirmed the decision of the state s Public Employment 
Relations Board that there was a sufficient "community of interest" 
between the professional and nonprofessional employees to support 
including both in one bargaining unit. 

Similarly, Pennsylvania's intermediate appellate court upheld the 
inclusion of licensed practical nurse instructors m a previously certified 
professional bargaining unit of teachers, finding the requisite shared 
"community of interest" between the groups.^^ 

In contrast, Minnesota's intermediate appellate court ruled that 
master's degree students who taught in a school district as "teaching 
fellows" for one year as part of their degree programs were not public 
employees and, therefore, were not eligible to be included in the school 
district teachers' bargaining unit,^^ 

The two other representation cases were decided in Indiana In one 
cas^^ the representation issue arose directly An educational association 
sought to represent teachers in three separate school corporations. The 



8 Los Alleles Tnified School Dist V Puhli. Iiln)pli)>mrnt Relations Bd 2.37 Cal 
Rptr 278 (Ct App 1986) 

9 National Labor Relations Bd n Yesln\a Vuw . 444 I S 6/2 (1980) 

10 Boston Univ Chapter. Am Assn of TniN Professorsv National Labor Relations 
Bd.a35F2d 399 (lstC«r 1987) 

11 Anthon-Oto Coinniunit> School Dist v PERB, 40^1 N W 2d 140 (loNsa 1987) 

12 Chester Upland SchoolI>st v Pcnns> Kama Labor Relations Bd , 532 A 2d 925 
(Pa Comnnw. Ct 1987) 

13. Rochester Educ Ass'n \' Independent School Dist . 415 N V\ 2d /43 (Minn Ct 
App 1^87), 

5 
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Indiana Education Employment Relations Board interpreted the state's 
teacher-board collective bargaining act to prohibit a teachers' organiza- 
tion from doing so, but the intermediate court of appeals reversed, 
finding no language in the statute that limited a teachers' union to a 
single school corporation for its memberships^ 

In the other Indiana case, representation arose as an indirect issue 
secondary to, but determinative of, grievability. A school district in 
Indiana contracted with a public special education cooperative, or 
intermediate unit, to provide the district with special education teachers. 
These *eachers then sought additional pay through the grievance pro- 
cedure established between the school district and its teachers' union. 
The state court of appeals ruled that the school district was not required 
to proceed with the grievance, because the special education teachers 
belonged to the bargaining unit of the special education cooperative 
and, therefore, were not represented by the school employee organiza- 
tion wi^h whom the school district was obligated to bargain 



Rights and Obligations of Exclusive 
Bargaining Representatives 

Union Rights 

Agency shop cases are covered in the "Constitutional Issues" section 
above; the only other union rights case concerned dues deduction. This 
case arose in Illinois when a successor union sued a school district for 
failing to remit dues to the new union in compliance with a check-off 
arrangement authorized by state statute. The board had been confused 
as to whom and where to send the dues and had advi.sed union members 
to forward dues to the union of their choice for a short period of time. 
Subsequently, the board honored the dues check-off privilege to the 
successor union. Illinois' intermediate appellate court held that the 
district's temporar>' refusal to remit dues to the successor union under those 
circumstances was not improper.'^ 

Obligations of Exclusive Representatives 

Unions not only have certain rights as the e\chisi\e bargaining 



14 DeKalh Count) EasUTn Commiinit) S(h(^^^^ s DcKalh Count) Kaaom 
ICdtic AsMi, 513 N E 2d [im\ Ct App iy«V) 

15 Northwest Indiana Kduc Assnv SchoolCit) of IIobart.SO.lN V\ 2(1920(Ind Ct 
App 1987) 

16 Local 253j)iv Affiliated uith Local 50 \ Illinois Educ Lalmr Hciations Bd 512 
N K 2d 1008 (111 Api) Ct 1987) 
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agent; they also have certain obligations. The primary obligation, from 
a litigation perspective, is the duty of fair representation (DFR). 

In three 1987 cases school employees were unsuccessful in their 
DFR suits against their respective unions. In the first such case a prin- 
cipal, representing herself in a pro se action, claimed that the union had 
failed to provide her with legal representation during her termination 
proceeding. The court ruled against her, finding that neither the list of 
benefits given to the principal when the union solicited her membership, 
nor a limited oral agreement between the principal and her union, 
imposed a duty on the union to provide the principal with complete 
legal representation.*^ In the second case a teacher was also unsuccessful 
in her claim that the union failed to fairly represent her. The court noted 
that to substantiate her claim the teacher would have to demonstrate 
bad faith, arbitrariness, or discrimination on the part of the union. The 
court found that the union's decision not to further pursue the teacher's 
claim was based on an assessment of the merits of the claim, not on an 
improper disregard of the teachers' rights.*® In the third case, again a pro 
se action, a New York appellate court upheld a lower court's dismissal of 
the teacher's claims against her union, finding that the u 'on's conduct 
was not arbitrary, capricious, discriminatory, or in bad faith. The 
union staff had met with the teacher in an attempt to resolve issues 
concerning her initial claims and had even arranged for representation 
by an outside attorney prior to concluding that her claims were not 
n*eritorious. 

Conversely, in a fourth case a teacher was partially successful in her 
DFR claim against a union, insofar as the appellate court reversed a 
lower court's summary judgment against her.^** Although the teacher in 
question was not a member of the union, the union was still ' quired to 
represent all employees in the unit. The court ruled that her claim was at 
least arguably meritorious; the issue of whether the representative 
breached its duty of fair representation by refusing in bad faith to 
pursue her grievance was a question of fact, precluding summary judg- 
ment. 

Two other cases involved the statute of limitations applicable in 
DFR suits. A Michigan appellate court held that a teacher's DFR claim 
against the union was barred by a six-month statute of limitations under 
the state's Public Employment Relations Act.^* In contrast, in two New 



17. McCutcheonv Chicago Principals Ass'n, 513 N.E.2d 55 (111 App Ct 1987) 

18 Margolin V Newman, 520 N Y S 2d 226 (App Div 1987) 

19 Ciissuras v. City of New York. 517 N Y S.2d 39 (App. Div 1987) 

20 Zimmerman v Foundation of the French Int'l School, 830 F 2d 1316 (4th Cir 
1987). 

21 Cailsonv North Dearborn Heights board of Educ, 403 N W 2d 598 (Mich Ct 
App 1987) For another issue in this case, see supra text accompanying note 2 
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York cases the courts applied a six-year general statute of limitations for 
breach of contract actions rather than a ninety-day limit for proceedings 
to vacate an arbitration award or a four-month period established by the 
PERB for filing unfair labor claims.22 In the second of the New York 
cases the court also ruled that the employee s resignation from her job 
did not absolve the union of its duty to fairly represent her.^^ 

Other DFR suits were disposed of on jurisdictional grounds. In a 
Michigan case, the defendant-union bargained away a grandfather 
clause, which had exempted plaintiff-teachers from paying the agency- 
shop fee. When the plaintiffs successively filed an unfair labor practice 
charge with the Michigan Employment Relations Commission and a 
DFR suit in the state trial court, the appellate court ruled that the trial 
court should dismiss the suit because the charge before the Commission 
involved the same claim and parties. 

In the Pennsylvania case a teacher brought an action against her 
union for failing to represent her during negotiations with her employer. 
Pennsylvania's intermediate appellate court dismissed the suit, conclud- 
ing that the allegations concerned an unfair labor practice and, as such, 
fell within the exclusive jurisdiction of the state labor relations board.^^ 
In an unusual case, members of a union in New York brought an 
action to require the union's newspaper to publish a paid advertisement 
that responded to the actions of Albert Shanker, the president of the 
American Federation of Teachers (AFT). Mr. Shanker had signed an 
advertisement in the New York Times which urged support of the 
contras in Nicaragua and which identified him as the president of AFT. 
The union newspaper rejected plaintiffs' attempted ad, which took the 
opposing "iewpoint to Shanker's, based on its poiicy of not accepting 
political advertisements. Plaintiffs predicated their right to rehef on a 
provision of the federal Labor-Management Reporting and Disclosure 
Act that provides for freedom of speech of union members. The federal 
district court dismissed the suit, ruling that the plainMffs had failed to 
allege any interference with speech protected by the statute and that, 
even if one were to assume arguendo that the Shanker ad expressed 
political views attributable to the union, the union's policy was rea- 
sonably based on its need to avoid internal division and was fairly 
applied by offering to publish plaintiffs' ad free as a letter to the editor 



lWl;^fH-ciiK ^oi4\\ S2(iJ^^^^ 1987). bikers Boardnf 

West Irondetinoit (.nU School Dist . .520 N V S 2(1 5,')8 (Add Din 1987i 
23 520 N\Y S 2d at >13 ^ 
24. CosKroNCN UmsniK Bd of Kduc, 416 \ W 2d 316 (Mu . Ct App 1987) 
w.o^. Se^iliaN Riverside School S('rN IVrsonnr! Ass'n, 526 A 2d 8.32 (Pa. ComiiiNN O 

26 Roman v New York State Tfuted Teachers. 6.55 F Supp 422 (S 1) N V 1987) 
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SCOPE OF Bargaining 

Mandatory Topics of Bargaining 

Several cases dealt with whether various issues fell within the man- 
datory scope of collective bargaining. Two of them reflected opposite 
conclus'ons with regard to the subject of teacher evaluation. Iowa's 
supreme court held that under the applicable state statute not only 
grievances but also evaluation procedures constituted mandatory sub- 
jects of bargaining.^^ The court ruled that the union's remediation pro- 
posal, which required the district to identify teacher problems and offer 
suggestions for improvement, was part of the evaluation procedures 
and, therefore, was a mandatory subject except for the part that required 
the building principal to perform the evaluations, which the parties 
agreed at oral argument was a permissive subject. Conversely, Connect- 
icut's highest court reached the opposite result, interpreting the state s 
Teacher Evaluation Act, which authorizes the addition of "other ^aide- 
lines as may be established by mutual agreement between the . . . board 
of education and the teachers' [organization]," as intending '^valuation 
to be a permissive, not mandatory, subject of bargaining.^ 

Two Michigan cases added to the list of mandatory topics of bar- 
gaining in that state. The intermediate appeals court held that both 
subcontracting special education services to an intermediate school 
district^® and increasing the number of assigned daily class periods for 
high school teachers^^ were mandatory bargaining topics. The former 
case is currently on appeal. 

In other cases, however, the same Michigan court ruled that two 
other issues were not mandatory subjects of collective bargaining. In the 
first case, the reorganization decision to eliminate teaching positions 
and assign those duties to a new community school director was deter- 
mined be within the scope of management prerogatives and, there- 
fore, to not be i mandatory subject of bargaining.^* Likewise, budgetary 
layoffs at a community college were determined to be within the 
managerial rights of the college.^' While the impact of those layoffs on 



27 Northeast Commiinit) School Dist \ Pubhc Kiii|)h)> ment HeUtions Bd , 408 
\\\ 2d 46 (Iowa 1987) 

28 Wt'thiTsfiHd Bd of Kdiic v Connectit iit Bd of Labor Rehitioiis. 519 A 2d 41 
(Conn 1986). 

29 BayCit) Kdur Ass'iiN Ba> Cit\ Ful Schools, 397 N W 2d 219 (Mich Ct App 
1986), apffcol firautcd. 402 .\ \\'2d 468 (Mich 1987) 

.30 KcntCoiintv Kduc Assn\ Cedar Springs Pub Schools. 403 N\V 2d 494 (Mich 
Ct App 1987) 

31. Tnitcd Teachers of Fhnt V Fhnt School Dist , 404 N W 2d 637 (Mich Ct App 

1986) 

32 Schoolcraft (A)llej;c Ass'ii of Offict Personnel \ Schoolcrcilt Coniiniinitv 
College. 401 NW 2d 915 (Mich Ct App 1986) 
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the remaining employees would be a mandatory subject of bargaining, 
in this case the court found the impact to be de minimus. 

Permissive Topics of Bargaining 

In addition to the aforementioned Connecticut case concerning 
teacher evaluation, only two cases focused on permissive topics of 
bargaining. In Minnesota an industrial arts teacher was placed on unre- 
quested leave of absence as the school district's response to declining 
enrollments and curriculum changes. The appellate court held that 
while Minnesota statutes only required a Hcense for a teacher to be 
certified, it was permissible for the parties to have negotiated additional 
requirements as to teacher qualifications.^^ Since the *eacher did not 
have the additional quahfications for other positions that were included 
in the collective bargaining agreement, he had been properly placed on 
unrequested leave. 

In New York a school district attempted to stay the arbitration of a 
grievance that challenged its termination of a school bus driver. The 
district alleged that its power to terminate employees was nondelegable. 
The court held that although ihc school district could have retained this 
power, it may voluntarily bargain and agree to procedures and pro- 
grams governing the exercise of that power. 

Prohibited Topics of Bargaining 

In addition to the aforementioned Michigan decisions, courts iden- 
tified some other prohibited subjects of collective bargaining m 1987 
cases. In Maryland the state court of appeals held that matters of 
educational policy, the school calendar, and job classification were not 
subject to collective bargaining.^^ 

In a specialized case appHcable to the Department of Defense 
Dependents Schools (DoDDS), the DC Circuit Court held that the 
following topics were nonncgotiable under the Federal Service Labor- 
Management Act: a proposal that would jirovide benefits to DoDDS 
employee? released from duty without pay to represent the recognized 
union; a proposal that would i)rohibit the u:,e of an\ record not accessible 
to the employee from being used adversely against the employee; a 
proposal that would prevent DoDDS from delegating the supervision 
of the employees to the personnel of the host miHtary dei)artnients; 




33 /n re Nelson. 416 .\ \V2d HAH (Minn Ci .App 1987) 

34 Sweet Home Cent .School Dj\t \ Swevi Home .Ser\ Kinployeos Ass'n, 522 
N.Y.S 2d 58 (App Div 1987) 

35 Montgomery County Ediic Ass'nv Bourd of Ednc ,534 A 2d 980 (Md Ct App 
1987). 
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proposals that would require DoDDS to give union representatives, 
who are not DoDDS employees, dociunents requesting use of military 
facilities and services oN crseas, reiinburseable government tra\'el orders, 
and access to DoD services and facilities outside the U.S.; and a proposal 
to provide DoDDS employees with on-site telephones for their use.^ 

Grievability and ARBITRABILITY 
Presumption and Arbitrability 

Although there is a general judicial presumption favoring arbitra- 
bility, the five cases in 1987 were e\c ptions or contradictions to the 
rule. In New York a union sought arbitration of an alleged violation of a 
community college's procedure for reviewing allegations of sexual har- 
assment and discrimination. The appellate court upheld the lower court 
ruling that the claim was not subject to arbitration, becHu.se said pro- 
cedure was not mcorporated or made part of the collective bargaining 
agreement. Interestingly, the court put the burden on the union to 
show a valid and specific agreement evidencing a mutual intent to 
bargain such claims, thus apparently reversing or at least reducmg the 
general pro-arbitrability presumption.^ 

More clearly following the contractual scope criterion, a California 
appellate court vacated an arbitration award based on a finding that the 
collective bargaining agreement did not address the subject issue of 
reduction in hours and wages or that of improper terminations Without 
such cov erage, the arbitrator was without power to award a teacher the 
relief she sought. 

Fitting in the same pattern was a Michigan case in which a teacher 
had made statements to the president of the board of education regard- 
ing possible illegal activities of certain school employees. After making 
those statements the teacher had been suspended and threatened with 
discharge. The tear her then sought injunctive relief and damages 
through the courts, claiming that his activities were protected by the 
state's Whistleblowers* Protection Act The trial court granted summary 
judgment to the employer because the teacher had not e.xhausted the 
grievance remedies prov ided m the collective bargaining agreement. 
The state court of appeals reversed^ finding that the employer had no 



Cir 1987) 

37 C()uiU\ of KiKklari(i\ Hot klaiui Count) I'liit of Hot klaiid (*()Miniunit\ Collt-nf 
FtM»-. of Tt'achtTs. 509 N VS2d 608 (App Dn 1986) 

38 For a Nfu York t aNt* illiistratmn thf t t)!Ur.istni« iNSUr of pro(rtlural arhitral)ilit> . 
st'f infra nott- 51 

39 Marshall v Hus>o. 242 Cal Hptr 657 (Ct App 1987) 
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right to arbitrate that particular dispute, because the issue was not one 
that arose under the terms of the c()llectiv*e bargaining contract.^" 

Other exceptions to the presumption were ilhistrated by case^ ni 
New York and Minnesota. In the New York case, the court upheld a stay 
of arbitration involving a teacher who had failed to receive certification, 
because the matter had already been resolved by litigation. In the 
Minnesota case, the appellate court upheld the nonarbitrahility of a 
former bus driver's grievance, because th" bus driver was .4,1 at-will 
employee and not a member of the bus drivers' association Inasmuch 
as he was not a party to the contract between the school district and the 
association, his grievance was nonarbitrable 

Who Determines? 

In the category of AVho Determines" the arhitrahihty issue, there 
are three separate possibilities as to the proper choice of a forum the 
arbitrator, the public employment relations board, or the court. The 
first option was illustrated by two cases In an Ohio case a board of 
education sought to intercede in the courts in a matter proceeding' 
through arbitration. The court held that it did not lia\ e jurisdiction in the 
matter; once the arbitration procedure had been in\ okcd the arbitrator 
had exclusive jurisdiction over the subject matter OnK after the 
arbitration process was complete, the court clarified, could it become 
involved in a matter that was subject to arbitration Somew hat smiilarK . 
in the New York case, the appellate court ruled that the gric\ance 
procedure provided in a collective bargaining agreement between a 
university and adjunct facult\ members was the e\clusi\c remcd\ 
available to the teacher ** 

Tw o Illinois cases illustrated the third option. In one of these cases, 
ihe appellate court upheld a trial court's injunction prexcntiiig Ix.tli an 
arbitrator and the Illinois Kducational Relations Board from detfrmmiiig 
arbitrability. holding that the state's circuit court retained jurisdiction to 
decide arbitrabilit) of disputes under collective bargaining.^' In the 
other case, the same appellate court adhered to the rule thai w hile the\ 
may not weigh the merits of a dispute., the courts generalU w ill initia!l\ 



40 Tnttlfv BIot)nifiH(l Hills Si h(K>! Uist . 402 \ U 2ii 5-H Mil ii Ct App 19.Vij 

41 Smith \ .Amlrt'us. 5(M N KS 2il 2H() {App l)i\ !%(>) 

^42 Kn\all\ Iniit-pt'iulcni Si hool l)»st No 7(M. .399 \ W 2il ( Mmiii (t \pp 
I*J87) ^^/^^)^^k'^ noharhiir.iuiliiv ruiiiiKN. st » tut "M.iin^t incut l it toj'.itn rs'\t i (ii>ti m/n/ 

43 Pikr-I)elt.i-Y(>rk B(l of Kdm \ hko-Drlt.i York Kilui 50H \ K -^cl 67H 
(Ohio CP 1987) 

44 Post-AdjiiiK I F.u ti!t\ Ass n \ Hoard of Irustft s. 51 1 N Y S 2d S74 ( \i>n 
1987) ' * 
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determine substantive arbitrability of giie\ances except when parties 
mutually agree to allow the arbitrator to make that initial determina- 
tion.^^ 

Procedural Issues 

The types of procedural issues that the courts addressed in 1987 
varied. Several cases illustrate that the exhaustion doctrine may be seen 
as a procedural problem of sequencing. In Pennsylvania the court 
refused to consider a teacher's challenge to the district's computation of 
her seniority rights and its failure to consider her for a vacant position, 
because the teacher had failed to file a grievance as required by the 
collective bargaining contract.^' Similarly, a co»'rt in W ashington barred 
a guidance counselor's judicial action because he had failed to exhaust 
the available grievance arbitration procedure.^^ 

The partially and completely converse sides of the exhaustion issue 
were revealed by cases in Kentucky and Ohio, respectiN ely. In the 
Kentucky case, an assistant professor sought an injunction against his 
dismissal until the completion of the processing of his pending grievance. 
The appellate court ruled that his request for injunction was moot 
because by the time of his appeal he had completed the griev ance procedure.^^ 
In the Ohio case, the state's highest court held that because there was no 
dispute as to the provisions of the collective bargaining agreement, its 
grievance arbitration procedures need not be exhausted; rather the 
plaintiff-teachers could proceed with claims in court based on alleged 
breach of their individual contracts. 

A New York case illustrated the issue of procedural arbitrabilit\ . In 
this case the school district argued that arbitration should be sta\ed 
because the pnion had failed to abide by the collective bargaining 
contract requirement that a grievance be submitted in writing and an 
attempt made to resolve it informally before <;cing to arbitration. The 
appellate court ruled that matters concerning the step-by-step grievance 
process were matters of procedural arbitrability which should be re- 
solved by an arbitrator 

The procedural requirements of state labor boards were exemplified 
by a Michigan case, in wliich tlie state's supreme court reversed the 
decision of the Michigan Employment Relations Commission to dismiss 
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the teachers' claim. The court held that while the Coiiiiiiission had the 
procedural authority to dismiss the claims, the parties must first be 
afforded an opportunity to present oral arguments on the suf ficienc\ of 
their claims.'^- 

In the concluding case in this section New York's highest court was 
faced with determining whether a teacher had the right, under the 
contractual grievance procedure, to proceed to arbitration without the 
union's concurrence.^^ The court held that the emplo>ee could not 
individually resort to arbitration, because the union, as the party to the 
contract, controlled the decision as to whether to arbitrate. The onh 
recourse for the employee would be to bring a DFR suit, a topic covered 
above under the "Obligations of E\clusi\e Representatives" section. 

Management Prerogatives as a Bar 

Certain topics are barred from negotiation or arbitration because 
they lie within the e.xclusive discretion of management Three Illinois 
cases are illustrative. In the first Illinois case the discretionary appoint- 
ment of teachers was determined to be a power exclusiveK vested in the 
school board and, therefore, nondelegable and nonarbitrable through 
collective bargaining.^^ In the second case the decision to rehire or 
dismiss a nontenured teacher was determined to be nonarbitrable be- 
cause it u as a nondelegable powt r of the cominunity college board."' In 
the tliii d Illinois e.KdUiple the appellate ccnirt held thai the delerniiiiatioii 
and ev aluation of individual teacher qualifications and of seniorit> were 
exempt froni arbitration because they recjuired the school board's edu- 
cational e.xpertise and could not be delegated.'^ 

Similarly, continuing its management-bar tradition, a New York 
appellate court vacated an arbitrator's award which mterfered w ith the 
school district's nondelegable responsibility to determine the qualifica- 
tions for each position and w hich teachers best met those quahfications.^" 

On the other hand, the Washington ^Supreme Court upheld an 
arbitrator's decision that transferred two teachers from part-time to 
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full-time positions, ruling that the prov ision that permitted such a trans- 
fer was valid and did not constitute an unlaw ful delegation of the school 
board's authority.^^ 

JUDICIAL Review 

Arbitration Awards and Employment Relations Board Rulings 

Standard of Review, Arbitrators' decisions are generally accorded 
judicial deference; the award is typically upheld by the courts as long as 
it draws its essence from the collective bargaining agreement.^^ This 
deference extends to the arbitrator's remedy. For example, in a Pennsyl- 
vania case former teachers at a state facility for the mentally retarded 
sought enforcement of a 1984 arbitrator's decision that ordered backpay 
for fifty-six furloughed employees. The court subsequently affirmed 
that order in 1985, but the employer later created a subclass of four 
employees whose work facility had been closed in 1981, refusing to pay 
them backpay extending earlier ihan the 1981 closing. The court found 
that the attempt to create a subclass after arbitration came as an after- 
thought and ruled that the employer had waived the issue by not 
previously raising it. Thus, the arbitrator's remedial order was upheld in 
its entirety.^ 

However, judicial deference to arbitrators' awards does not extend 
to questions of external law. For example, Pennsylvania's intermediate 
appellate court held that an arbitrator exceeded his authority in ordering 
realignment of school personnel in response to teachers' grievance, 
because his award, which was otherwise entitled to great deference, 
was not in accord with well established case law.^^ As another example, 
Maryland's highest court vacated an arbitrator's award, finding it to be 
based on a palpable mistake of law.^^ 

Similarly, a New Jersey appellate court ruled that while an arbi- 
trator's award is entitled to a presumption of validity, in this case the 
arbitrator's decision exceeded the scope of his power because it was 
based on a mistake of law.^^ 
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Another constraint related to external law is public policy. For 
example, a Michigan appellate court upheld an arbitrator's decision, 
disagreeing with the trial court's ruling that the public policy against the 
use of narcotics justified vacating an arbitrator's award that returned an 
associate professor to his position after he allegedly had smoked mari- 
juana with his students.^"* The appeals court determined that the arbi- 
trator's award was not contrary to public policv ; thus, the award stood. 

Other 1987 cases concerned the review of labor board decisions. 
The first such case in this category concerns the review of a labor board 
decision that in turn reviewed an arbitration board's award. In this case 
New Hampshire's highest court ruled thr t the state's labor relations 
board committed error of law by applying principles of nonreviewabil- 
ity to the arbitrators' award and by upholding the arbitrators' misallo- 
cation of the burden of proof .^^ 

In a second case in this category, the Washington Supreme Court 
clarified the dual review standard applicable to cases presenting mixed 
questions of fact and law under that state's unfair labor practice statute, 
the factual component is re\'iewed under the "clearly erroneous'* standard, 
and the legal component is reviewed under the error of law" standard. 
Under this dual standard, the court upheld the higher education labor 
board's various orders in this case, except the one relating to the union's 
request for attorney's fees on appeal.®^ 

In a third case in this category. South Dakota\s supreme court ruled 
that in unfair labor practice cases the trial court should not pass upon 
issues of fact and conclusions of law that had not first been decided by 
the state department of labor, unless there was a statute to the contrar> 
The court remanded the case to the deputy director of the department 
of labor to determine if an unfair labor practice had been committed 
and if the teachers were entitled to additional compensation for e.xtra 
work. 

In another case in\olving the decision of a labor board, an Illinois 
appellate court upheld the decision of the Illinois Educational Labor 
Relations Board that a school district had not connnitted an unfair labor 
practice in hiring an independent contractor to perform custodial work, 
finding the decision to meet the standard of being "not contrary to the 
manifest weight of the cvidence."^^ 
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The final case of this section concerned the review sought by 
teachers in Rhode Island of a state commissioner of education's decision 
that had also been confirmed by the state board of regents, reinstatmg 
the teachers with full back pay minus the amount of unemployment 
compensation that they received. The state's supreme court upheld the 
deduction, because it appropriately avoided giving the teachers a "dou- 
ble recovery."^^ Using a review standard horu wed from the arbitral 
arena, the court concluded that the commissioner committed no error of 
law. 

Propriety of Arbitral Awards and Agency Decisions 

Overlapping with the preceding "Standard of Review" section, 
many court decisions were rendered in 1987 which dealt with the 
propriety of arbitration and administrative agency decisions. In the 
majority of the cases the arbitral awards were upheld. The Pennsylvania 
cises illustrated the application of the traditional deferential standard 
whereby the arbitrators' awards are upheld if they are found to be 
drawn from the "essence" of the collective bargaining agreement. One 
such example involved an arbitrator's inclusion of full-time long-term 
substitute teachers in the teacher bargaining unit.'^ Another involved an 
arbitrator's decision to reverse the discharge of a custodian based on his 
finding that the custodian had never misrepresented his medical condi- 
tion.'^ In both instances the court found that the arbitrators* decisions 
were rationally derived from the "essence" of the collective bargaining 
agreemen*^. 

In a Massachusetts case reminiscent of the aforementioned "Man- 
agement Prerogatives" section, an arbitrator had ordered a teacher 
reinstated The school district argued that the arbitrator exceeded his 
authority, but the court affirmed the arbitrator's aw ard, finding that he 
had carefully restricted his decision to procedural violations of the 
evaluation process rather than substantively reviewing the teacher's 
right to continued employment 

In another termination case, an arbitrator had ruled against the 
teacher, finding that she had failed to perform satisfactorily and that her 
removal was proper. The court upheld the arbitrator's award under the 
federal statute applicable to Department of Defense Dependent 
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Schools, finding the award to be neither arbitrary, capricious, nor 
contrary to the law.'^ 

In three New York cases, arbitrators* awards were also upheld. In 
the first of these cases an arbitrator had ordered the reinstatement of 
two tenured teachers who had been disciplined for allegedly using 
excessive force on students. The court held that the arbitrator had 
properly denied a motion to reopen the proceeding for the introduction 
of new evidence, because the school district had already received and 
declined the opportunity to introduce the evidence earlier.^"* In the 
second case the court affirmed an arbitrator's award adverse to the 
grievant-teacher, finding that the decision was not irrational, did not 
violate public policy, and did not exceed a specifically enumerated 
limitation on the arbitrator's power. In the final New York case affirm- 
ing an arbitrator's award, a teacher argued that the arbitrator committed 
a procedural error in taking too long to reach his decision. The court 
disagreed, because not only had the parties consented to the extension, 
but the teacher had also failed to make timely objection to the delay. 

In other cases, however, arbitrators' awards were overturned. In 
one such case the Wisconsin Supreme Court vacated an arbitrator's 
award because the arbitrator failed to inform the school di.strict that he 
had previously worked tor the teachers' union.^' The court held that 
such disclosure was required and that failure to do so constituted evident 
partiality. Other judicially vacated awards are identified in the pre- 
ceding "Standard of Review" section. 

Other cases represented limitations on arbitrators' remedies. In one 
such case, a New York appellate court remitted a case back to an arbitrator 
to modify his award which had ordered a school board to cease combined 
grade classes.^^ The court noted that only procedural prerequisites for 
changes relating to salaries and conditions of employment were contract- 
ually arbitrable; thus, the arbitrator could compel t!.e parties to consult 
and negotiate on those matters, but he could not order the school district 
to discontinue the combined grade classes. 

Another appellate court made a similar decision in a Massachusetts 
case. The arbitrator had ordered teachers reinstated to former positions. 
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The court ruled that the arbitrator had exceeded his authority in ordering 
the reinstatement, because that was a nondelegable duty of the school 
committee.'^ The case was remanded back to the arbitrator to determine 
what other remedy, if any, would be proper. 

In the final case in this subsection, an arbitrator in Indiana had 
awarded certain teachers a 10% bonus. The court \ acated the award, 
holding that the pro\'ision in the collectiN-e bargaining contract that autho- 
rized an arbitrator to fashion any remedy he felt appropriate was contrary 
to state law.^^ 

Just as for arbitration awards, the majority of labor board decisions 
were judicially sustained. For example, the Michigan Court of Appeals 
upheld the decision of the Michigan Employment Relations Commission 
that had ruled that a school district's unilateral increase in the number of 
class periods taught per day constituted an unfair labor practice.^^ 

Likewise, Oregon the appellate court upheld the Employment 
Relation Board's (ERB) decision that a school district committed an unfair 
labor practice when it refused to reduce to writing an agreement that was 
recommended by a fact finder and that was accepted by the school 
district's negotiating team. Reflecting the aforementioned deferential 
standard, the court admitted that the school district's view was not neces- 
sarily erroneous but affirmed the ERBs decision, because its findings 
were supported by substantial ev idence and its conclusions were not 
irrational. '^^ 

The same court upheld the Oregon ERB*s decision that an unfair 
labor practice had been committed by the school district in dismissing a 
secretary. The court affirmed ERB's finding that the secretar>''s beha\'ior,, 
in leav ing the school one hour early to ride on the band bus, did not 
amount to flagrant misconduct, because the agenc> opinion was a 
carefully reasoned evaluation of the parties* agreement and of the e\i- 
dence.*^^ 

A PennsyK ania case shows that arbitral award can in souk circum- 
stances be rev iewed under an administrative agency's unfair labor practice 
jurisdiction and that the agenc\ need not adopt the recommended decision 
of its hearing examiner After the union won in arbitration, the def endant- 
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college paid the aggrie\ ed einployoo at the low er of two rates specified in 
the collective bargaining agreenient. The union then filed an unfair labor 
practice charge with the PennsyK ania Labor Relations Board (PLRB), 
and the PLRB hearing examiner ruled that the college had complied with 
the arbitrator's award, but the PLRB re\ ersed his ruling, ordering the 
college to pay the grievants at the higher rate specified in the collective 
bargaining agreement. The appellate court affirmed, finding the board's 
findings to be supported by substantial e\ idence and its conclusions not to 
be capricious, arbitrar>', or illegal/*^ 

Similarly, New York's appellate court upheld decisions of that state's 
PERB. In one such case, the court upheld PERB's dismissal of the teachers' 
claim that the school district had changed their health msurance program 
in violation of past practice/*^ The court reasoned that while past practice 
included the provision of a health insurance benefit, it did not prescribe 
any specific program, In another such case, the same court affirmed 
PERB's dismissal of community college employees' claim that a reduction 
in their work assignment was an illegal retaliation for their complaining 
about the condition of employment of other employees. New York's 
PERB interpreted the collective bargaining statute to cover only those 
employees seeking to form or being represented by a union, in this case 
the teachers were not seeking to organize, but had merel> met informall> 
to discuss the conditions of their employment. Poinding this conclusion to 
ha\'e a rational basis, the court affirmed; the case is currenti)' on appeal to 
the state's highest court. 

Two ca..'\s represented the middle road betw een judicial affirmances 
and re\ erals ot labor board decisions, instead being remands for further 
findings and proceedings. In one such case, an appellate court remanded 
a case back to California's PEHB to determine whether the employer 
could legitiinatel) refuse to reclassif) a secretar\ on the basis of her union 
acti\ it> . W hile her union acti\ it\ was protected conduct, the issue re- 
manded to the PERB was whether the school district could discriminate 
against her for participating in that protected acti\'it\ ,^ when she later 
sought reclassification as a 'confidential secretar >.'"'" In the second such 
case, a Florida court similarly remanded a case back to the Public Einplo> - 
inen^ Relations Commission (PERC) to determine whether a principal's 
decision to reprimand a cafeteria w orker was inoti\ ated b>' the einp!.,>'ee's 
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past reports of school health and safet> violations, wliicli was protected 
conduct."*^ The PERC had used the improper standard that antiunion 
motivation was necessary to find that the employer had committed an 
unfair labor practice. 

In three cases, one each in Florida, Pennsylvania, and Illinois, the 
courts overturned labor board decisions. In the Florida case the court 
found that the PERC had exceeded its statutory authority in ordering that 
a school board give a union access to a bulletin board.'*'* Also finding that 
the PERC order was too x ague and .n erbroad regarding distribution of 
union material on school premises, the court laid out specific guidelines 
regarding when and where solicitation \\ as permitted. In the Pennsyh ania 
case, the appellate court re\ ersed a PLRB order that allowed the enipio) er 
to deduct uneniploN inent compensation benefits from back w ages after 
an employee was reinstated.^^ In the Illinois case, the appellate court 
rev ersed the Educational Labor Relations Board's order that a school 
district provide the union almost unqualified discovery on matters that 
transpired during closed session strategy sessions of the board regarding a 
strike and negotiations.^' Disagreeing with the ELRB, the court held that 
the school board had properl> asserted a (jualified privilege regarding the 
closed session strategy sessions. 

Statute-based Claims 

Interpretation of Collective Bargaining Legislation. In 

general, courts, rather than arbitrators or labor boards, are the ultnnate 
arbiters as to the meaning of collective bargaining and related statutes. 
In Texas, for example, the court of appeals held that while the state 
statute, which is far from a full collective bargaining act, gave public 
employees the right to present grievances, it did not give the representa- 
tive any claim for damages against an individual or agency who retali- 
ated af;ainst that representative.^-^ 

In Iowa the state supreme court interpreted the state's Public Em- 
ployment Relations Act to include some substitute teachers."*^ More 
specifically, the court interpreted the Act's four-month inclusion retjuire- 
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ment to mean that if an employee was einpk^yed for anv service (Wiring 
each month for four consecutive months, he would be eligible for 
coverage under the Act. 

In a jurisdictional case currentiv on appeal to the state's highest 
court, an Illinois appellate court interpreted the state's Lbor relations 
act to require that disputes between teachers and their unions that arose 
from the filing of grievances had to be contested to the state Educational 
Labor Relations Board, with appeal to the Illinois appellate court.^^ The 
school district's bypassing of the ELRB to the circuit court, therefore, 
had been improper because the circuit court lacked jurisdiction. 

Finally, the Supreme Court of Connecticut interpreted a state collec- 
tive bargaining statute that provided for mediation and arbitration to 
apply only to the process of bargainingf or a new contract, not to resolve 
disputes during the term of an existing contract. 

Interrelationship with Other Laws 

Litigants sometimes challenge rights or y -cedures under collective 
contracts or statutes because thev appear to conflict with those under 
other applicable laws. Several cases in 1987 fell in that cateijory. In two 
cases the applicable laws were city charters. In one of these cases a 
proposed San Francisco city charter provision required voter approval 
of any modification, deletion, or addition of city '^mployee benefits. 
Several teacher organizations claimed that the provision would confhct 
with the state's meet-and-confer statute. The court disagreed, finding 
instead that the city's duty to meet and confer on employee benefits was 
in no way infringed upon by a city charter provision that would allow 
the electorate to vote on employee fringe benefits.^^ 

In the second such case, a school board in Connecticut challenged 
the State Board of Labor Relations' decision that the district had com- 
mitted a "refusal to bargain," which was a prohibited labor practice. 
Having determined that the city charter required that certain collective 
bargaining contract provisions be submitted to the city council for 
approval, the school district submitted the contract in its entirety after 
ratification to the city council, resulting in several contractual revisions. 
The state's highest court ruled that since the contract in question had not 
only been ratified and implemented but also had expired, the issue was 
inoot.^^ 



94 BoardofEduc v Compton, 510 \ E 2d 508 (111 App Ct mi), appeal arat ted 
545 NE.2dl01 (111 1987). 

95 Hartford Principals' and Supervisors' Ass nv Shedd. 522 A 2d 264 (Conn 1987) 

96 United Pub Employees, Local 390/400 v San Francisco^ 235Cal Rptr 477 (Ct. 
App 1987). 

97. Board of Educ. v Connecticut Bd of Labor Relations, 530 A 2d 588 (Conn 

1987) 



Bargaining / 59 



In other cases the appHcable laws were federal statutes. One such 
case involved a title VII sex discriminction claim against a board of 
education in Illinois. The board moved to dismiss the federal court suit 
because in a separate action the Illinois Supreme Court had already 
ruled on the matter, holding that the arbitrator was without authority to 
award tl^e plaintiff-teachers* reinstatement. The Seventh Circuit Court 
of Appeals held that the state court action was res judicata on the federal 
title VII claim, because the state court's judgment v/as based on the 
arbitrator's lack of jurisdiction, not on the merits of the case.^® 

Similarly, in another federal case in Illinois, the United States district 
court ruled invalid a provision in a collective bargi^ining contract which 
provided that the employer could terminate a grievance if the employee 
sought resolution in another forum. In this case the employee filed an 
EEOC complaint based on age discrimination. Since the union and the 
employees could not waive the employee's title VII rights, the em- 
ployees' grievance under the collective bargaining contract could not be 
dismissed. 

In a final federal case, a group of female bus drivers filed a title VII 
sex discrimination suit against a school district that had assigned bus 
drivers with less seniority, contrary to the collective bargaining agree- 
ment, to routes to which the women felt entitled. The routes in question 
served residents of a village of Hasidic Jews who sent their malr chil- 
dren to a private males-only religious school. When the male students 
refused to board the bus driven by women, the school district attempted 
to accommodate their religious beliefs by reassigning the drivers. After 
pursuing the matter to arbitration, the female bus drivers attempted to 
pursue the discrimination claim in court. They succeeded in having the 
claim heard; the federal district court ruled that while the arbitrator's 
findings might be considered as evidence, the findings had no issue or 
claim preclusion effect on the title VII sex discrimination action.***^ 

In other cases the applicable laws were state statutes governing 
termination for cause or for economic reasons. In Oregon the question 
was whether a discharged teacher's claim was governed by the state fair 
dismissal law or the state public employee collective bargaining act. 
The state appellate court ruled that since the grievance filed in the case 
actually was directed at the school district's compliance with the collec- 
tive bargaining agreement, the collective bargaining statute applied. 
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In a somewhat simi^ r case a teacher in llhiiois h»ui been disinissecl 
under a collective bargaining proxision that specified procedures for 
reduction-in-force (RIF). An alteriiati\ e statute in the state school code 
provided different procedures for terminations for incompetence. The 
appellate court found that the real reason for the dismissal was incom- 
petence; thus, the teacher had been improperly discharged witliout the 
alternative statute's requirements of due process, including warning, 
opportunity to remedy deficiencies, and a hearmg.'^'" 

In another such situation, a teacher in Florida appealed a circuit 
court decision to send his termination case to arbitration. The teacher 
contended that this decision conflicted with a separate section of the 
Florida code that allow ed dismissals to be appealed to the district court 
of appeal. The appellate court ruled that the collecti\e bargaining 
agreement appropriately provided for arbitration as an alternati\e to 
the statutory appeal process and. thus, that the case w as j)roperl\ sent to 
arbitration for a decision.'^'' 

Two Illinois cases presented other state statutor\ interrelationship 
issues. In one of these cases, the state legislature passed a statute recjuir- 
ing school nurses hired on or after July 1.. 1976 to be certified.« but 
allowing those with bachelor's degrees w ho were alread\ emplo> ed to 
continuv* working w ithout certification. The plaintiff w as einplo> ed as a 
school nurse on said date.^ but she did not complete her bachelor's 
degree until the follow ing \ ear. Later, because of a reduction-in-f ore c, 
the plaintiff was reduced from a five-tia\ to a tliree-da\ work week, 
while a certified nurse w ith fewer \ears of experience remained as a 
full-time employee The plaintiff claimed that this action breached the 
collective bargaiinng agreement, How ever, the appel ate court ruled 
that the school district had properK assessed the plaintiffs experience, 
giv ing her seniority credit only for those \ ears after she had obtained 
certification.'*^^ 

In the other Illint)is case, the same court w as faced w ith determining 
seniority and "bumping" rights when teachers were i!i\oK ed in a HIF 
After reviewing the Conimuiiit\ College 'lenure Aet. the Kducation 
Labor Relations Act. and the eollecti\ e bargaimng agreement, the court 
held that the facult\ members had seniorit\ rights onK owr other 
tenured employees, rather than part-tnne instructors, and that the 
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"bumping" rights r(»ferred to positions rather than to courses ^^''^ 

Similarly, teachers in Nfichi^an contended that their layoffs \ iolated 
the state's teachers* tenure act. Ho\\e\ er, the appellate court ruled that 
neither the layoffs nor the c()llecti\ e bar^ainin^ agreement, under w hivh 
the layoffs and early retirements had been negotiated, violated the 
tenure actJ^^ 

In another RIF case, a Nfinnesota appeals court allovvt»d and af- 
firmed a breach of contract action, finding that the teacher had accrued 
and retained seniority rights because of a grandfather clause in the 
collective bar^ainin^ agreement that rendered defecti\ e his layoff un- 
der the state's RIF statute Conversely, an Iowa appeals court ruled 
that a school district complied not onK with applicable state law but 
also with the collective bargaining agreement in HIFfing one of its 
teachers.'"*^ 

Other cases concerned state statut()ry interrelationship issues relat- 
ing to einplo\er actions other than termination In one sach case, a 
group of teachers in Washington brought an action allegmg that their 
school district's use of supplemental contracts \ iolated the state's con- 
tinuing statute The court agreed, ruling that the teachers did not w ai\ e 
their rights to contest the supplemental contracts by agreeing to them in 
their collecti\ e bargaining agreement and that the school district could 
not divide teachers' contracts under basic and supplemental rubrics in 
order to defeat the state's continuing contract statute.**"^ 

In Oregon several state statutes were at issue when an education 
association sought to ha\ e a collecti\ e bargaining agreeiiH»nt reduc<»(i to 
writing and enforced After two board members had informed hiin that 
they agreed with c(mtract provisions, their spokesperson drafted a 
proposal that was accepte d b\ the associaticm. The appellate court 
ruled that the contract w as valid, e\ en though (me state statute re(juirt»d 
appro\ al of contracts by the board at a regular or special meeting and 
anether statute recpiired that governing bodies meet in public.'^" Noting 
that the school board could ha\ t» complied w ith the statutes b\ ratif\ mg 
the ag eeinent in public, the court ruled that the district w as bound b\ 
the contract. 

In California, a te;K'her brought suit agamst a sclu>()l board b(»<.aus(» 
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he felt that his sahiry cias.sification, which was pari of the collective 
bargaining agreement, violated the salary scale in the state's education 
code. Ruling in favor of dismissal, the appellate court held that an 
incorrect placement on the salary scale would be an unfair labor prac- 
tice vhich fell within the exclusive jurisdiction of the Public Employ- 
me* Relations Board Thus, the teacher was required to exhaust his 
administrative remedies prior to pursuing the matter in court. 

Reaching a different result, the First Circuit vTourt of Appeals ruled 
that an employee s lawsuit ov er his termination Wao a straight breach of 
contract action and, therefore, tb«it the employee was not required to 
exhaust his administrative remedies provided in the collective bargain- 
ing contractJ^^ For the same reason, the court held that suit was not 
barred by the statute of limitations for collective bargaining claims 
Nevertheless, rather than reinstatement and backpay, the teacher \\as 
awarded $6,000 in actual damages as a *'make- whole" remedy 

Similarly separating collective bargainsng and other rights, a Cali- 
fornia appeals court granted a writ of mandamus to San Francisco 
teachers who sought reclassification under a salary schedule that had 
been provided ^n a collective bargaining agreement, ruling that said 
salary schedule did not comply with the state education code '^^ 

In the final case m this section, a board of education appealed a 
decision by Ntw York's Unemployment Insurance Appeal Board (I'lAB) 
which had granted unemployment benefits to a former janitor. Rejecting 
theschool board's contenti(m that the UIAB was bound by an arbitrator's 
decision that the janitor had be^n dismissed for just cause. New York's 
hight St court concluded that the UIAB was required to gi\ e collateral 
estoppel effect to the arbitrator's findings regarding the claimant's insub- 
ordination but was free to make its own independent conclusion as to 
whether the insubordination constituted misconduct justify ing a denial 
of unemployment benefits ' 

Rights on Expiration of Contracts 

Occasionally lawsuits are brought addressingthe effects of a collec- 
tive bar»".iining contract after its expiiation date. In two cases in 1987, 
legal obligations were held to survive the contract's expiration. In the 
first case, following the w eight of authority in other jurisdictions, an 
appellate co'irt in Illinois held that annual salar\ increases w ere "status 
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quo" and, thus, that the district was required to implement the increases 
while negotiations for i new contract were pending. In the second 
case, an appellate court in Pennsylvania ruled that a school district's 
refusal to honor the arbitration provisions of a contract after its expira- 
tion was an rnfair labor practice, because, in the court's view, the parties 
had agreed to extend the contract agreement during the hiatus between 
contracts.^'® 

However, in another case, an appellate court in Ohio took the 
opposing view, ruling that the school district had no duty under the 
state's collective bargaining act to continue deducting union dues and 
fair-share fees after the collective bargaining contract had expired.**' 

In the final case in this category, a New York appellate court, in 
effect, ducked the issue. When a community college faculty challenged 
the PERB's decision upholding the college's refusal to implement salary 
increments after a collective bargaining agreement had expired, the 
couri found that the subsequent contract, which applied retroactively to 
the expiration of the previous agreement, rendered the issue moot.^^ 

Concerted Activity 

Several cases in 1987 concerned issues arising from school strikes. In 
a Louisiana case, a school district had deducted strike days in compiling 
seniority lists for implementation of a RIF. The appellate court r 
manded the case to the trial court to determine whether some of the 
teachers would have been laid off, regardless of their inappropriate 
placement on the seniority lists, because of the work stoppage.^ 

Alleged strike misconduct gave rise to a Vermont case in which the 
state's highest court upheld a Labor Relations Board (LRB) decision to 
not issue unfair labor practice charges against both the school board and 
the teachers' association. The courr ruled that the LRB did not abuse 
its discretion in holding that the proper forum for determining miscon- 
duct of striking teachers would be a compliance proceeding. 

Other cases concerned school employees' right to strike in various 
jurisdictions. In Massachusetts the appeals court upheld the Labor Rela- 
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tions Commission's dismissal of a petition regarding a bus drivers' 
strike, ruling that the commission rightfully had found that the bus 
drivers were independent contractors and, a? such, did not fall within 
the stati'^-^ry prohibition against public employee strikes. 

Similarly, a school district in Pennsylvania was unsuccessful in its 
attempted injunction against the teachers' "selective strikes." The state's 
intermediate appellate court held that the selective strikes could only be 
enjoined under the state's public employee bargaining act if they created 
a "clear and present danger or threat to the health, safety, and welfare of 
the public."'^^ The court concluded that a total loss of two hours and ten 
minutes did not create such a danger and, thus, reversed the trial court's 
order for an injunction. In a footnote the court ejiected, "under these 
facts, the [d]istrict's argument that the strike vi ted the right to educa- 
tion guaranteed to all handicapped children unaer . . . the Education of 
the Handicapped Act."^^^ 

Similarly, a Minnesota appeals court reversed a lower court order 
ror a temporary injunction against a teachers' association, ruling that the 
public school teachers' right to strike matured after the teachers' contract 
had expired and they had mediated for thirty days rather than when the 
teachers actually filed a notice of their intent to strike. 

Miscellaneous Decisions 

Various cases presented issues that did not fall within the foregoing 
sections of this year's Bargaining chapter. The first such case was a 
remand in Chicago Teachers Union, Local No. 1 v. Hudson^^''' from the 
Supreme Court to the federal district court for a determination of the 
appropriate remedy. As one step in this remanded proceeding, the 
district court denied the plaintiff's motion for a certification of the class 
of nonunion members to receive monetary rehef.'^^ 

Two of the miscellaneous cases involved attorneys or attorney fees. 
In one case the plaintiff teachers moved to disqualify a law firm repre- 
senting the school board because one member of the firm had been the 
board's chief negotiator for the collective bargaining agreements under 
which the teachers sued for breach of contract and fraud. The appellate 
court affirmed the trial court's disqualification of the law firm, because 
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it was obvious that the former chief negotiator could be called as a 
witness in the case, and further, that the disqualification would not work 
on undue hardship on the board. In the other case, which involved a 
determination of attorney fees due when an unsuccessful union presi- 
dential candidate challenged the election, the federal district court helc^ 
that attorney fees could be awarded at each stage of litigation in which 
the union received a common benefit. Accordingly, some of the 
requested fees were allowed, and others were not. 

In Washington a welding instructor sued a college after his dismissal. 
The appellate court held that the college had adequately complied with 
the collective bargaining provision requiring an attempt to resolve mat- 
ters without formal dismissal procedures.'^^ Further, the court rejected 
the employee s claim that he was terminated for exercising his first 
amendment . ights, because it found that the college would have reached 
the same decision in the absence of constitutionally protected conduct. 

In New York, an appellate court upheld a parity clause whereby 
members of a department chairman's association were entitled to take 
advantage of a "cash in" benefit contained in the teacher union's agree- 
ment with the school district. 

In Ohio, an appellate court granted a writ of mandamus to compel a 
board of education to pay the plaintiff -teacher for accrued, unused sick 
leave.*^* The board contended that the collective bargaining agreement, 
which required the conversion of such sick leave into severance pay, 
prevailed over contrary statutory provisions, but the court held that, at 
the time, statutory law controlled. 

Finally, a Michigan teacher brought a breach of contiact action 
against his school district after he was denied seniority for the years he 
served as an administrator. The appellate court ruled that the collective 
bargaining agreement, which was entered into during the time that the 
teacher had been an administrator and not a member of the bargaining 
unit, did not supersede his employment contract, which provided that 
seniority accumulated while one served as an administrator.' 

CONCLUSION 

The numbers of appellate court cases regarding collective bargain- 
ing in education reached an all-tune high in 1987. The notion that 



ERIC 



127 Hoergerv Board of Educ . 514 \ Y S 2(1 402 (App Div 1987) For a separate 
proceeding in this liti^^ation, see note 22 and acconipanving text 

128 Donovan v Local 6, Wasiiington Teacher* I'nion, 65,5 F Siipp 1 (D U C 1986) 

129 Sinnottv Skagit Valley College, 746 R2d 1213 (Wash Ct App 1987) 
1.30 Lopez V. Board of Educ , 522 N Y S 2d 921 (App Div. 1987) 

131. State ex rel Riinyan v. Henr>', 516 N E 2d 1261 (Ohio Ct App 1987) 

1.32 Champion V Kenovva Hills Pub Schools, 402 \ Y 2d 62 (Mich Ct App 1986) 

^ 29 



66 1 Yearbook of Education Law 1988 

education employers and their unionized employees will resolve their 
differences at the bargaining and arbitration tables without resort to the 
courts remains a distant dream. 

Little has changed this year in regard to the substantive and pro- 
cedural law that applies in such educational bargaining cases. The 
decisions this year generally applied well established labor law con- 
cepts, with variations due largely to factual and jurisdictional differ- 
ences. 
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